May 8, 1995

Dr. Barry Coyne, Adm nistrator
Sex O fender Treatnent Program
Corrections Program Services
Department of Public Safety
919 Al a Mbana Boul evard
Honol ul u, Hawaii 96814

Dear Dr. Coyne:

Re: Sex O fender Custody Level Review Form

This is in response to your letter to the Ofice of
I nformation Practices ("OP") concerning public access to the
above-referenced formcurrently being devel oped by the Depart nent
of Public Safety ("PSD").

| SSUES PRESENTED

| . Whether, under the UniformInformation Practices Act
(Modified), chapter 92F, Hawaii Revised Statutes ("U PA"),
the information contained on the PSD s proposed Sex O fender
Cust ody Level Review form ("Forni) nust be nade avail abl e for
public inspection and copyi ng, upon request.

1. \Whether, under Part 11l of the UPA entitled
"Di scl osure of Personal Records,” the information contained on
t he Form nust be nade avail able for inspection and copying by the
inmate to whom the Form pert ai ns.

BRI EF ANSWERS

. Certain itens of information contained on the Form such
as the name of the facility in which the inmate is incarcerated,
and the circuit in which the inmate was sentenced, ordinarily are
not protected by any of the U PA exceptions to required agency
di scl osure in section 92F-13, Hawaii Revised Statutes. However,
because the classification of a "sex offender” includes inmates
who: 1) were charged but not convicted of a sex offense as an
adult; 2) have a prior juvenile record of a sex offense; or 3)
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have exhi bited devi ant behavi or while incarcerated, the nere fact
that an inmate is the subject of the Formmay reveal information
protected by State statute.' Moreover, even if the nane and
identification nunber of the inmate is segregated fromthe Form
it is still possible to determine the identity of the inmate

t hrough the conviction information, such as the crimnal case
nunber. W also believe that a requester nmay be able to identify
a sex offender inmate by linking information on the Formw th
information fromother records that generally is not protected
under the U PA, such as the circuit in which the inmte was
sentenced, the parole eligibility date of the inmate, and the
inmate' s case manager. Because the disclosure of the information
contained on the Form even with the nane and identification
nunber of the inmate segregated, could lead to the |ikelihood of
actual identification of the inmate, we believe that the Formis
not reasonably segregable of individually identifying information
and, thus, the Formin its entirety nust be wthheld from public
i nspection under section 92F-13(4), Hawaii Revised Statutes. For
the sane reason, we also believe that the information on the Form
is protected by the U PA s "personal privacy" exception in
section 92F-13(1), Hawaii Revised Statutes.

1. Section 92F-22(1)(B), Hawaii Revised Statutes, provides
that an agency is not required to grant an individual access to a
personal record if the record is: (1) "[maintained by an agency
that perfornms as its or as a principal function any activity
pertaining to the prevention, control, or reduction of crine,"
and (2) if the record constitutes a report "prepared or conpiled
at any stage of the process of enforcenent of the crimnal |aws
fromarrest or indictnment through confinenent, correctional
supervi sion, and rel ease from supervision."

Under section 26-14.6(b), Hawaii Revised Statutes, the PSD
is charged with "the formul ation and i npl enentati on of state
policies and objectives for correctional, security, |aw
enforcenent, and public safety prograns and functions" and al so
with "the adm nistration and mai nt enance of all correctional

! The fact that an inmate was previously charged with, but not
convicted of a sexual offense, or that an inmate has a juvenile
hi story record involving a sexual offense, is protected from
di scl osure by statute. Section 846-9, Hawaii Revi sed Stat utes,
provi des that "nonconviction" data, arrest information that did not
result in a conviction, is protected fromdisclosure. Under
section 846-12, Hawaii Revised Statutes, juvenile crimnal history
information nust be withheld from di scl osure.
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facilities and services." Consequently, we believe that the PSD

perfornms, as a principal function, activities pertaining to the
"prevention, control, or reduction of crinme" within the neaning
of section 92F-22(1), Hawaii Revised Statutes.

The Form which will be conpleted by the inmate's case
manager, wll contain relevant information about the inmate's
crimnal history background as well as behavi or exhibited during
incarceration. Based upon this information on the Form as well
as other information fromthe inmate's Sex O fender Treatnent
Program (" SOTP") records, the SOTP Adm nistrator will nake a
recommendat i on whet her a sex offender inmate can be transferred
to a lower security facility or to furlough status. After nmaking
t he recommendation, the SOTP Adm nistrator will forward the Form
to the PSD's Cassification Ofice, which will either begin
processing the inmate's transfer or deny the request for
transfer. Thus, in our opinion, the Formconstitutes a report
about the inmate prepared by the inmate's case manager and the
SOTP Adm nistrator for use by the PSD's Classification Ofice in
its processing of transfer requests. W believe that the Form
when conpl eted, may be withheld fromthe inmate to whom it
pertains under section 92F-22(1)(B), Hawaii Revised Statutes,
because the Formis maintained by the PSD and constitutes a
report "prepared or conpiled" during the confinenent or
correctional supervision stage of the crimnal |aw enforcenent
process.

FACTS

The PSD has devel oped a new formto assist its
Classification Ofice with the clearance of sex offender inmates
for transfer between facilities. Al sex offenders initially are
incarcerated either at Hal awa Correctional Facility on QGahu
("Hal awa"), a nmediumsecurity facility, or at Kulani Correctional
Facility on the Big Island ("Kulani™), a mninmmsecurity
facility. An inmate may be transferred from Hal awa to Kul ani, or
fromeither of these two facilities to furlough status at a
community correctional center on Cahu, Maui, the Big Island, or
Kauai .

Currently, to initiate the paperwork to transfer an inmate
to a mninmmsecurity facility or to furlough status, the
i nmate' s case manager conpletes a set of fornms and forwards the
forms to the Classification Ofice. |If the inmate is a sex
of fender, the Classification Ofice nust obtain clearance from
the SOTP Adm nistrator before proceeding with the transfer. The
SOTP Adm nistrator reviews the inmate's institutional files
bef ore maki ng the recommendation for or against the transfer.

OP Op. Ltr. No. 95-11



Dr. Barry Coyne
May 8, 1995
Page 4

Because nost of the information contained on the Formw ||
be conpleted by the inmate's case manager, who is already
famliar wwth the inmate's background, the PSD believes that the
Formw Il streamine and sinplify the clearance and transfer
procedures for incarcerated sex offenders.

The Formw || contain sone general information such as the
inmate's nanme, identification nunber, parole eligibility
date/early parole hearing, case manager's nane, current
incarceration at Halawa or Kulani, the court circuit in which the
i nmat e was sentenced, conviction information such as the crim nal
case nunber, and whether the inmate's incarceration was due to
conviction for a sexual offense. In addition, the Formw Il also
contain a checklist of itens indicating why the inmate qualifies
as a sex offender; any health, psychiatric, substance abuse, or
ot her factors observed during incarceration that nay be rel evant
to the inmate's transfer; and whether the inmate deni es needing
treatnment and refuses to participate in the SOTP. At the bottom
of the page, the SOTP Adm nistrator will include coments, if
any, regarding the inmate's participation in the SOTP and the
Adm nistrator's recommendati on concerning the inmate's transfer
to a mninmmsecurity facility or to furlough status.

We understand that an inmate classified as a "sex offender"”
has not necessarily been convicted of a sex offense, often as a
result of plea bargaining. An inmate may al so be classified as a
sex offender by the PSD if the offense for which he was convicted
was sexually notivated. |In addition, sex offenders include those
inmates not currently incarcerated for sex offenses, but who have
had prior charges or convictions of sex offenses as an adult or
as a juvenile, or if deviant behavior was exhibited during
i ncarceration.

If a felony sex offender inmate denies the need for
treatment or refuses to participate in treatnment for sexua
devi ance, the SOTP Adm nistrator will recommend that the i nmate
not be transferred to a mninum security facility or to furl ough
st at us.

DI SCUSSI ON
| NTRODUCTI ON
Unl ess protected by one of the U PA's exceptions contained
in section 92F-13, Hawaii Revised Statutes, "[e]ach agency upon

request by any person shall nake governnent records available for
i nspection and copyi ng during regul ar business hours.” Haw. Rev.
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Stat. § 92F-11(b) (Supp. 1992). Based upon our review of the
PSD s Form we need only exam ne one of the five U PA exceptions
to required agency disclosure under Part Il of the UPAtO

det erm ne whet her the Form nust be publicly disclosed.

1. RECORDS PROTECTED BY STATUTE

Records that are protected fromdi sclosure by state or
federal law, or an order of any state or federal court, are not
required to be disclosed by an agency under the U PA.  See Haw.

Rev. Stat. § 92F-13(4) (Supp. 1992). Section 846-12, Hawaii

Revi sed Statutes, prohibits the disclosure of records concerning
"proceedings relating to the adjudication of a juvenile as a
del i nquent or in need of supervision (or the equivalent) in
famly court to noncrimnal justice agencies."

Further, section 846-9, Hawaii Revised Statutes, limts the
di scl osure of adult "nonconviction data." The term
"nonconviction data" is defined in section 846-1, Hawaii Revi sed
St at ut es, as:

[Alrrest information wthout a disposition if
an interval of one year has el apsed fromthe
date of arrest and no active prosecution of
the charge is pending; or information

di scl osing that the police have el ected not
to refer a matter to a prosecutor, or that a
prosecutor has el ected not to comrence

crim nal proceedings, or that proceedings
have been indefinitely postponed, as well as
all acquittals and all dism ssals.

Haw. Rev. Stat. § 846-1 (1985).

Crimnal conviction data is not protected from public
di scl osure under the U PA. See OP Op. Ltr. No. 89-7 (Nov. 20,
1989); O P Op. Ltr. No. 91-1 (Feb. 15, 1991); O P Op. Ltr. No.
91-8 (June 24, 1991); AP Op. Ltr. No. 92-23 (Nov. 18, 1992).
Thus, the fact that an inmate is identified on the Form but is
currently incarcerated for an offense other than a sex offense,
woul d reveal that the inmate was either charged, but not
convicted of a sex offense as an adult, or that the inmte has a
prior charge or conviction of a sex offense as a juvenile.
Moreover, even if the inmate's nane and identification nunber are
segregated fromthe Form it is still possible to identify the
inmate through the conviction information (the crimnal case
nunber) contained on the Form Al so, because information such as
the circuit in which an innate is sentenced, the inmate's parole
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eligibility date, and the inmate's case manager woul d not
normal |y be protected under the U PA, we believe that a requester
woul d be able to identify an inmate who is the subject of the
Form by linking the aforenentioned information contained on the
Formw th the sanme information that would be public in other
records about an inmate.? Because many of the itens of
information on the Form even with the inmate's nane and
identification nunber segregated, could lead to the |ikelihood of
actual identification of an inmate who is the subject of the
Forn? and woul d thus reveal information protected by sections
846-9 and 846-12, Hawaii Revised Statutes, we believe that the
PSD may wi t hhol d conpl eted copies of the Formin its entirety
frompublic inspection and copyi ng under section 92F-13(4),

Hawaii Revi sed Statutes. For the reasons stated above, we al so
believe that disclosure of the information on the Form woul d
constitute a "clearly unwarranted invasion of personal privacy"
under section 92F-13(1), Hawaii Revised Statutes.

Next, we will exam ne whether an inmate who is the subject
of the Formis permtted to inspect and copy the Form under part
111 of the Ul PA.

I11. I NVATES ACCESS TO THEI R OAN FORM

Part 111 of the U PA governs the disclosure of "persona
records" to the individual to whomthey pertain. The term
"personal records" is defined in pertinent part as "any item
coll ection, or grouping of information about an individual that

is maintained by an agency." Haw. Rev. Stat. § 92F- 3 (Supp
1992). Section 92F-22, Hawaii Revised Statutes, provides general
exenptions to the agency's duty to permt individuals to inspect
and copy their personal records.

’In OP pinion Letter No. 91-24 (Nov. 26, 1991), the O P found
that the exam nation scores on the certified list of eligibles,
with the nanes of the unsuccessful eligibles segregated, would be
public under the U PA only if such segregation would protect the
identities of the unsuccessful eligibles. |If an exam nation score
"can be identified with the respective individual even after
segregation, then disclosure to the public will not be permtted in
order to protect the individual's right to privacy." QP Q. Ltr.
No. 91-24 at 5.

%The U.S. Suprene Court, in Dep't of the Air Force v. Rose, 425
U S 352, 380, n.19 (1976), explained that the Tikelihood of actual
identification nust be "nore pal pable than nere possibilities.”
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One of the exenptions in section 92F-22, Hawaii Revi sed
Statutes, states that an agency that perforns as its principal
function, activities pertaining to the "prevention, control, or
reduction of crinme" is not required to grant an individual access
to personal records that consist of "[r]eports prepared or
conpiled at any stage of the process of enforcenent of the
crimnal laws fromarrest or indictnment through confinenent,
correctional supervision, and rel ease from supervision.” Haw.

Rev. Stat. § 92F-22(1)(B) (Conp. 1993) (enphasis added).

In a previous O P advisory opinion, we noted that section
92F-22(1), Hawaii Revised Statutes, is nearly identical to

exenption (j)(2) of the federal Privacy Act, 5 U S. C. § 552a
(j)(2) (1988). See OP Op. Ltr. No. 93-7 at 6, n.1 (July 27,
1993). In that opinion, we also noted that in Duffin v. Carl son,
636 F.2d 709, 711 (D.C. Cr. 1980), the D.C. Grcuit Court of
Appeal s found that a crimnal |aw enforcenment agency includes the
federal Bureau of Prisons. The duties and purposes of the
Department of Public Safety are set forth in section 26-14.6(b),
Hawai i Revised Statutes, which states that:

The departnent of public safety shall be
responsi ble for the formul ati on and

i npl enentation of state policies and

obj ectives for correctional, security, |aw
enforcenent, and public safety prograns and
functions, for the adm nistration and

mai nt enance of all correctional facilities
and services, for the service of process, and
for the security of state buil dings.

Haw. Rev. Stat. § 26-14.6(b) (Supp. 1992) (enphasis added).

Based upon the foregoing, we are of the opinion that the PSD
falls within the term"crimnal |aw enforcenent agency" for
pur poses of section 92F-22(1)(B), Hawaii Revised Statutes. Next,
we exam ne whether the Formconstitutes a "report” wthin the
meani ng of this exenption.

The portion of the Form concerning the inmate's background
of sex offenses, as well as noteworthy factors and behavi or
observed during current incarceration, wll be conpleted by the
inmate's case manager. The Formthen will be forwarded to the
SOTP Admi nistrator who will review the inmate's institutiona
files and decide whether to recommend that the i nmate be
transferred to a mninmumsecurity facility or to furl ough status.

Based upon the SOTP Adm nistrator's recomendati on on the Form
the Cassification Ofice will either proceed with the transfer
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or deny the transfer.

In Turner v. Ralston, 567 F. Supp. 606 (WD. M. 1983), a
prison classification report was withheld fromthe prisoner to
mhon1the report pertained under Exenption (j)(2) of the Privacy
Act . The Bureau of Prisons explained, in an adm nistrative
regul ation, that w thhol ding physical and nental health records
fromthe inmate to whom such records pertain is:

[ E] ssential to protect internal processes by
whi ch Bureau personnel are able to formul ate
decisions and policies with regard to federal
prisoners, to prevent disclosure of
information to federal inmates that would

j eopardi ze legitimate correctional interests
of security, custody, or rehabilitation, and
to permt receipt of relevant information

“The Privacy Act, Exenption (j)(2), provides in pertinent part:

The head of any agency may pronul gate rul es
: to exenpt any systemof records within
t he agency fromany part of this section
if the systemof records is:

(2) Maintained by an agency or conponent
t hereof which perforns as its
principal function any activity
pertaining to the enforcenent of
crimnal laws, including police
efforts to prevent, control, or
reduce crinme or to apprehend
crimnals, and the activities of
prosecutors, courts, correctional,
probation, pardon, or parole
authorities, and which consists of:

(O reports identifiable to an individual conpiled
at any stage of the process of enforcenent of
the crimnal laws fromarrest or indictnent
t hrough rel ease from supervi si on

5 U S C §552a(j)(2)(C (1988).

OP p. Ltr. No. 95-11



Dr. Barry Coyne
May 8, 1995
Page 9

fromother federal agencies, and federal and
state probation and judicial officers.

Turner at 608, quoting 28 C.F.R §16.97(b)(3).

Moreover, in case lawinterpreting FOA s Exenption 7, which
protects | aw enforcenent records or information from di scl osure,
reports containing informati on about the inmate such as nental
heal th assessnments have been withheld fromthe inmate to whomthe
report pertains. See U S. Dep't of Justice v. Julian, 108 S.Ct
1606, 100 L.Ed.2d 1 (1988) (presentence reports required by Rule
32 of Federal Rules of Crimnal Procedure to be disclosed to
i nmat es who are subjects of reports, except as to confidenti al
sources and di agnosti c opi nions).

I n our opinion, the Formcan be considered a | aw enforcenent
report which contains the inmate's background information,
prepared by the inmate's case manager, as well as the SOIP
Adm ni strator's recommendati on concerning the transfer. This
report is used by the Cassification Ofice to either process the
transfer or to deny the inmate's request to transfer.
Consequently, we believe that the Formmay be withheld fromthe
inmate to whomit pertains as a "report[] prepared or conpiled"
during an inmate's "confi nenent, correctional supervision, and
rel ease from supervision"” under section 92F-22(1)(B), Hawaii
Revi sed St atutes

CONCLUSI ON

Al t hough the U PA generally mandates the disclosure of
government records, there is an exception to disclosure for those
government records that are required to be withheld by State or

federal statute. See Haw. Rev. Stat. § 92F-13(4) (Supp. 1992).
Sections 846-1 and 846-12, Hawaii Revised Statutes, govern the

di scl osure of records concerning non-conviction data and juvenile
crim nal proceedings, respectively. Because the nere fact that
an individual is the subject of the conpleted formmay revea

that an i nmate was charged but not convicted of a sex offense, or
that the inmate has a juvenile history of a sex offense, and al so
because many of the itens of information on the formcould |ead
to the likelihood of actual identification of the inmate even if
the inmate's nanme and identification nunber are segregated, we
believe that the Form when conpleted, nust be wi thheld from
public disclosure under section 92F-13(4), Hawaii Revi sed
Statutes. For the sane reasons, we believe that the information
on the Formis also protected by the U PA s "clearly unwarranted
i nvasi on of personal privacy" exception in section 92F-13(1),
Hawai i Revi sed Stat utes.
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In addition, the Formis also protected frominspection and
copying by the inmate to whomthe Form pertains. Section
92F-22(1)(B), Hawaii Revised Statutes, provides an exenption from
personal records disclosure for reports maintained by | aw
enf orcenent agencies, including those reports prepared or
conpi l ed during "confinenent, correctional supervision, and
rel ease from supervision." Because the Form contains pertinent
background information about the inmate as a sex offender and
al so because it contains the SOTP Adm nistrator's recomrendati on
concerning transfer to a mninmumsecurity facility or to furl ough
status, we believe that the Form when conpl eted, may be w thheld
fromthe inmate to whom the Form pertai ns under section
92F-22(1)(B), Hawaii Revised Statutes.

Very truly yours,

Stella M Lee
Staff Attorney

APPROVED:

Kat hl een A. Cal | aghan
Director

SM.: sc

C: The Honor abl e George Iranon
Director, Departnment of Public Safety
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